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Non-international armed conflicts, between governmental forces and
non-governmental armed groups, or between such groups only. IHL treaty law also
establishes a distinction between non-international armed conflicts in the meaning of
common Article 3 of the Geneva Conventions of 1949 and non-international armed
conflicts falling within the definition provided in Art. 1 of Additional Protocol II.

44 SEEL Y AR 5 FE$EH Prosecutor v. Fatmir Limaj Z& - ( 25455k © 1T-03-66-T ; FFIHHEH : Nowv.
30,2005)

For these reasons the Chamber will apply the test enumerated in the Tadi
Jurisdiction Decision to determine whether the existence of an armed conflict has
been established. Consistently with decisions of other Chambers of this Tribunal and
of the ICTR, the determination of the intensity of a conflict and the organisation of the
parties are factual matters which need to be decided in light of the particular
evidence and on a case-by-case basis. By way of example, in assessing the intensity of
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a conflict, other Chambers have considered factors such as the seriousness of attacks
and whether there has been an increase in armed clashes, the spread of clashes over
territory and over a period of time, any increase in the number of government forces
and mobilisation and the distribution of weapons among both parties to the conflict,
as well as whether the conflict has attracted the attention of the United Nations
Security Council, and, whether any resolutions on the matter have been passed. With
respect to the organisation of the parties to the conflict Chambers of the Tribunal
have taken into account factors including the existence of headquarters, designated
zones of operation, and the ability to procure, transport, and distribute arms.
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45 ORZEH > FBHOERYEEER EEWNEE 2 EF ¢ The Trial Chamber therefore defines
persecution as the gross or blatant denial, on discriminatory grounds, of a fundamental right, laid
down in international customary or treaty law, reaching the same level of gravity as the other acts
prohibited in Article 5.

HEEE S 0 552 Prosecutor v. Kupreskic ZE -( ZE{4-4R5% 1 1T-95-16-T ; #F HHA : Jan. 14, 2000 )

46 Accordingly, it can be said that at a minimum, acts of persecution must be of an equal gravity or
severity to the other acts enumerated under Article 5. This legal criterion has already been resorted to,

for instance, in the Flick case. B fS: FIBZE -
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47 T BAREMB R WS 2 3R H  In determining whether particular acts constitute persecution, the Trial
Chamber wishes to reiterate that acts of persecution must be evaluated not in isolation but in context,
by looking at their cumulative effect. Although individual acts may not be inhumane, their overall
consequences must offend humanity in such a way that they may be termed “inhumane”. =7
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